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SUBSTI TUTE HOUSE BI LL 2073

St ate of WAshi ngt on 60t h Legi sl ature 2007 Regul ar Session

By House Commttee on Comrerce & Labor (originally sponsored by
Represent ati ves Conway, Wod, Kenney, Moeller, Sinpson and O nsby; by
request of Governor G egoire)

READ FI RST TI ME 02/ 28/ 07.

AN ACT Relating to a pilot program for vocational rehabilitation
servi ces; anendi ng RCW51. 32. 095; addi ng new sections to chapter 51.32
RCW creating a new section; providing an effective date; and providing
an expiration date.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW51.32.095 and 1999 ¢ 110 s 1 are each anended to read
as follows:

(1) One of the primary purposes of this title is to enable the
injured worker to becone enployable at gainful enploynent. To this
end, the departnment or self-insurers shall wutilize the services of
i ndi vidual s and organi zations, public or private, whose experience,
training, and interests in vocational rehabilitation and retraining
qualify themto | end expert assistance to the supervisor of industrial
insurance in such prograns of vocational rehabilitation as may be
reasonable to make the worker enployable consistent with his or her
physical and nmental status. Were, after evaluation and recomendati on
by such individuals or organizations and prior to final evaluation of
the worker's permanent disability and in the sole opinion of the
supervi sor or supervisor's designee, whether or not nedical treatnent
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has been concluded, vocational rehabilitation is both necessary and
likely to enable the injured worker to becone enployable at gainfu

enpl oynent, the supervisor or supervisor's designee may, in his or her
sol e discretion, pay or, if the enployer is a self-insurer, direct the
self-insurer to pay the cost as provided in subsection (3) of this
section or section 2 of this act, as appropriate.

(2) Wen in the sole discretion of the supervisor or the
supervi sor's designee vocational rehabilitation is both necessary and
likely to make the worker enployable at gainful enploynent, then the
followi ng order of priorities shall be used:

(a) Return to the previous job with the sanme enpl oyer;

(b) Modification of the previous job with the sane enployer
including transitional return to work;

(c) A new job with the sanme enployer in keeping wth any
limtations or restrictions;

(d) Modification of a new job with the sanme enployer including
transitional return to work;

(e) Modification of the previous job with a new enpl oyer;

(f) A new job with a new enployer or self-enploynment based upon
transferable skills;

(g) Modification of a newjob with a new enpl oyer;

(h) A newjob with a new enpl oyer or self-enploynent involving on-
t he-job training;

(1) Short-termretraining and job placenent.

(3)(a) ((Bxeept—as—provitded—in—(byr—of—thts—subseection)) For
vocational plans approved prior to July 1, 1999, costs for vocati onal
rehabilitation benefits allowed by the supervisor or supervisor's
desi gnee under subsection (1) of this section may include the cost of
books, tuition, fees, supplies, equipnent, transportation, child or
dependent care, and other necessary expenses for any such worker in an
anount not to exceed three thousand dollars in any fifty-two week
period except as authorized by RCW 51.60.060, and the cost of
continuing the tenporary total disability conpensation under RCW
51.32.090 while the worker is actively and successfully undergoing a
formal program of vocational rehabilitation.

(b) ((Beginni-ng—wth—vecational—rehabilitationplans—approv
after)) Wen the departnent has approved a vocational plan for a worker
between July 1, 1999, through Decenber 31, 2007, costs for vocationa
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rehabilitation benefits allowed by the supervisor or supervisor's
desi gnee under subsection (1) of this section may include the cost of
books, tuition, fees, supplies, equipnment, child or dependent care, and
ot her necessary expenses for any such worker in an anmount not to exceed
four thousand dollars in any fifty-two week period except as authorized
by RCW 51.60.060, and the cost of transportation and continuing the
tenporary total disability conpensation under RCW 51. 32. 090 while the
worker is actively and successfully undergoing a formal program of
vocational rehabilitation.

(c) The expenses allowed under (a) or (b) of this subsection may
include training fees for on-the-job training and the cost of
furnishing tools and other equi pnent necessary for self-enploynent or
reenpl oynent. However, conpensation or paynent of retraining with job
pl acenment expenses under (a) or (b) of this subsection may not be
aut hori zed for a period of nore than fifty-two weeks, except that such
period may, in the sole discretion of the supervisor after his or her
review, be extended for an additional fifty-two weeks or portion
thereof by witten order of the supervisor.

(d) I'n cases where the worker is required to reside away fromhis
or her customary residence, the reasonable cost of board and | odging
shal | al so be paid.

(e) Costs paid under this subsection shall be chargeable to the
enpl oyer's cost experience or shall be paid by the self-insurer as the
case may be.

(4) In addition to the vocational rehabilitation expenditures
provi ded for under subsection (3) of this section and section 2 of this

act, an additional five thousand dollars may, upon authorization of the
supervisor or the supervisor's designee, be expended for: (a)
Accommodations for an injured worker that are medically necessary for
the worker to participate in an approved retraining plan; and (b)
accommodati ons necessary to perform the essential functions of an
occupation in which an injured worker is seeking enpl oynent, consistent
with the retraining plan or the recomendations of a vocational
evaluation. The injured worker's attendi ng physician nust verify the
necessity of the nodifications or accommobdati ons. The tota
expenditures authorized in this subsection and the expenditures
aut hori zed under RCW 51. 32. 250 shall not exceed five thousand doll ars.
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(5) Wien the departnent has approved a vocational plan for a worker
prior to January 1, 2008, regardless of whether the worker has begun
participating in the approved plan, costs for vocational rehabilitation
benefits allowed by the supervisor or supervisor's designee under
subsection (1) of this section are limted to those provided under
subsections (3) and (4) of this section.

For vocational plans approved for a worker between January 1, 2008,
t hr ough June 30, 2013, total vocational costs allowed by the supervisor
or supervisor's designee under subsection (1) of this section shall be
limted to those provided under the pilot program established in
section 2 of this act, and vocational rehabilitation services shal
conformto the requirenents in section 2 of this act.

(6) The departnment shall establish criteria to nonitor the quality
and effectiveness of rehabilitation services provided by the
i ndi vi dual s and organi zati ons used under subsection (1) of this section
and under section 2 of this act. The state fund shall nake referrals
for vocational rehabilitation services based on these perfornance
criteria.

((66))) (7) The departnent shall engage in, where feasible and
cost-effective, a cooperative program with the state enploynent
security departnment to provide job placenent services under this
section and section 2 of this act.

((6H)) (8) The benefits in this section and section 2 of this act
shall be provided for the injured workers of self-insured enployers.
Self-insurers shall report both benefits provided and benefits denied
under this section and section 2 of this act in the manner prescribed
by the departnent by rule adopted under chapter 34.05 RCW The
director may, in his or her sole discretion and upon his or her own
initiative or at any tine that a dispute arises under this section or
section 2 of this act, pronptly make such inquiries as circunstances
require and take such other action as he or she considers will properly
determine the matter and protect the rights of the parties.

((68))) (9) Except as otherwi se provided in this section or section
2 of this act, the benefits provided for in this section and section 2

of this act are available to any otherw se eligible worker regardl ess

of the date of industrial injury. However, clains shall not be
reopened solely for vocational rehabilitation purposes.
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NEW SECTION. Sec. 2. A new section is added to chapter 51.32 RCW
to read as foll ows:

(1)(a) The legislature intends to create inproved vocational
outcones for Washington state injured workers and enployers through
| egi sl ative and regul atory change under a pilot programfor the period
of January 1, 2008, through June 30, 2013. This pilot vocationa
system is intended to allow opportunities for eligible workers to
participate in neaningful retraining in high demand occupations,
i nprove successful return to work and achieve positive outcones for
wor kers, reduce the incidence of repeat vocational services, increase
accountability and responsibility, and inprove cost predictability. To
facilitate the study and evaluation of the results of the proposed
changes, the departnent shall establish the tenporary funding of
certain vocational costs through the nedical aid account to ensure the
appropriate assessnents to enployers for the costs of their clains for
vocational services in accordance wth section 3 of this act.

(b) An independent review and study of the effects of the pilot
program shall be conducted to determ ne whether it has achieved the
appropriate outcones at reasonable cost to the system The review
shall include, at a mninum a report on the departnent's performance
with regard to the provision of vocational services, the skills
acquired by workers who receive retraining services, the types of
training prograns approved, whether the workers are enployed, at what
j obs and wages after conpletion of the training programand at various
ti mes subsequent to their claimclosure, the nunber and denographi cs of
wor kers who choose the option provided in subsection (4)(b) of this
section, and their enploynent and earnings status at various tines
subsequent to claim closure. The departnent may adopt rules, in
col |l aboration with the subcommittee created under (c)(iii) of this
subsection, to further define the scope and elenents of the required
st udy. Reports of the independent researcher are due on Decenber 1
2010, Decenber 1, 2011, and Decenber 1, 2012.

(c) I'ninplenmenting the pilot program the departnent shall:

(1) Establish a vocational initiative project that includes
participation by the departnent as a partner with WrkSource, the
established state system that admnisters the federal workforce
i nvestnment act of 1998. As a partner, the departnent shall place
vocational professional full-tine enployees at pilot WrkSource

p. 5 SHB 2073



©O© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNNMNDNMNMNMNNNMNPPRPPRPPRPPRPERPEPRPRERPPREPE
N o oA WNEPE OO 0o NP WDNPE OO oo N O W DN e o

| ocations; refer sonme workers for vocational services to these
vocational professionals; and work with enployers in work source pil ot
areas to market the benefits of on-the-job training progranms and with
community colleges to reserve slots in high demand prograns. These on-
the-job training prograns and community coll ege slots nmay be consi dered
by both departnment and private sector vocational professionals for
vocati onal plan devel opnent.

(1) Develop and maintain a register of state fund and self-
i nsured workers who have been retrained or have selected any of the
vocational options described in this section for at |east the duration
of the pilot program

(1i1) Create a vocational rehabilitation subcommttee nmade up of
menbers appointed by the director for at least the duration of the
pilot program This subcommttee shall provide the business and | abor
partnership needed to maintain focus on the intent of the pilot
program as described in this section, and provide consistency and
transparency to the development of rules and policies. The
subcomm ttee shall report to the director at |least annually and
recommend to the director and the | egislature any additional statutory
changes needed, which may include extension of the pilot period. The
subcomm ttee shall provide input and oversight with the departnent
concerning the study required under (b) of this subsection. The
subcomm ttee shall provide recomendations for additional changes or
incentives for injured workers to return to work with their enployer of
injury.

(tv) The departnment shall develop an annual report concerning
Washi ngton's workers' conpensation vocational rehabilitation systemto
the legislature and to the subcommttee by Decenber 1, 2009, and
annual ly thereafter with the final report due by Decenber 1, 2012. The
annual report shall include the nunber of workers who have partici pated
in nore than one vocational training plan beginning with plans approved
on January 1, 2008, and in which industries those workers were
enpl oyed. The final report shall include the departnent’'s assessnent
and recomendations for further legislative action, in collaboration
with the subcommittee.

(2)(a) For the purposes of this section, the day the worker
comences vocational plan devel opnent neans the date the departnent or
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self-insurer notifies the worker of his or her eligibility for plan
devel opnent servi ces.

(b) When vocational rehabilitation is both necessary and likely to
make the worker enployable at gainful enploynent, he or she shall be
provided with services necessary to develop a vocational plan that, if
conpleted, would render the worker enployable. The vocati onal
prof essional assigned to the claimshall, at the initial nmeeting with
the worker, fully inform the worker of the return-to-work priorities
set forth in RCW 51.32.095(2) and of his or her rights and
responsibilities under the workers' conpensation vocational system
The departnent shall provide tools to the vocational professional for
communi cating this and other information required by RCW51. 32. 095 and
this section to the worker.

(c) On the date the worker conmences vocational plan devel opnent,
the departnent shall also inform the enployer in witing of the
enployer's right to nmake a valid return-to-work offer during the first
fifteen days follow ng the comencenent of vocational plan devel opnent.
To be valid, the offer nust be for bona fide enployment with the
enpl oyer of injury, consistent with the worker's docunented physica
and nental restrictions as provided by the worker's health care
provi der. When the enployer nakes a valid return-to-work offer, the
vocational plan devel opnent services and tenporary total disability
conpensation shall be termnated effective the starting date for the
job without regard to whether the worker accepts the return-to-work

of fer. Following the fifteen-day period, the enployer may still
provide, and the worker nmay accept, any valid return-to-work offer.
The worker's acceptance of such an offer shall result in the

term nation of vocational plan devel opnent or inplenentation services
and tenporary total disability conpensation effective the day the
enpl oynent begi ns.

(3)(a) Al wvocational plans nust contain an accountability
agreenent signed by the worker detailing expectations regarding
progress, attendance, and other factors influencing successfu
participation in the plan. Failure to abide by the agreed expectations
shall result in suspension of vocational benefits pursuant to RCW
51. 32. 110.

(b) Any formal education included as part of the vocational plan
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nmust be for an accredited or |icensed program or other program approved
by the departnent. The departnent shall develop rules that provide
criteria for the approval of nonaccredited or unlicensed prograns.

(c) The vocational plan for an individual worker nust be conpl eted
and submtted to the departnent within ninety days of the day the
wor ker commences vocational plan devel opnent. The departnent may
extend the ninety days for good cause. Criteria for good cause shal
be provided in rule. The frequency and reasons for good cause
extensions shall be reported to the subconmttee created under
subsection (1)(c)(iii) of this section.

(d) Costs for the vocational plan may include books, tuition, fees,
suppl i es, equi pnent, child or dependent care, training fees for on-the-
job training, the cost of furnishing tools and other equipnent
necessary for self-enploynent or reenploynent, and other necessary
expenses in an anpunt not to exceed twelve thousand dollars. This
anmount shall be adjusted effective July 1 of each year for vocationa
pl ans or retraining benefits avail abl e under subsection (4)(b) of this
section approved on or after this date but before June 30 of the next
year based on the average percentage change in tuition for the next
fall quarter for all Washington state comunity col | eges.

(e) The duration of the vocational plan shall not exceed two years
from the date the plan is inplenented. The worker shall receive
tenporary total disability conpensation under RCW 51.32.090 and the
cost of transportation while he or she is actively and successfully
participating in a vocational plan.

(f) If the worker is required to reside away from his or her
customary residence, the reasonable cost of board and | odging shall
al so be paid.

(4) Vocational plan devel opnent services shall be conpleted within

ninety days of conmencing. During vocational plan devel opnent the
worker shall, wth the assistance of a vocational professional,
participate in vocational counseling and occupational exploration to
include, but not be limted to, identifying possible job goals,

trai ni ng needs, resources, and expenses, consistent with the worker's
physi cal and nental status. A vocational rehabilitation plan shall be
devel oped by the worker and the vocational professional and submtted
to the departnment or self-insurer. Following this subm ssion, the
wor ker shall elect one of the follow ng options:

SHB 2073 p. 8
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(a) Option 1: The departnment or self-insurer inplenents and the
wor ker participates in the vocational plan devel oped by the vocati onal
professional and approved by the worker and the departnent or
self-insurer. For state fund clains, the departnment nust review and
approve the vocational plan before inplenentation may begin. I f the
departnment takes no action wthin fifteen days, the plan is deened
approved. The worker may, within fifteen days of approval of the plan
by the departnent, elect option 2.

(i) Followi ng successful conpletion of the vocational plan, any
subsequent assessnment of whether vocational rehabilitation is both
necessary and likely to enable the injured worker to becone enpl oyabl e
at gai nf ul enpl oynent under RCW 51.32.095(1) shal | i ncl ude
consideration of transferable skills obtained in the vocational plan.

(ii) If a vocational plan is successfully conpleted on a claim
which is thereafter reopened as provided in RCW51. 32. 160, the cost and
duration available for any subsequent vocational plan is l[imted to
that in subsection (3)(d) and (e) of this section, |ess that previously
expended.

(b) Option 2: The worker declines further vocational services
under the claimand receives an anount equal to six nonths of tenporary
total disability conpensation under RCW 51.32.090. The award is
payable in biweekly paynents in accordance with the schedule of
tenporary total disability paynments, until such award is paid in full
These paynents shall not include interest on the unpaid balance.
However, upon application by the worker, and at the discretion of the
departnent, the conpensation may be converted to a |lunp sum paynent.
The vocational costs defined in subsection (3)(d) of this section shal
remain available to the worker, upon application to the departnent or
self-insurer, for a period of five years. The vocational costs shall,
i f expended, be available for prograns or courses at any accredited or
licensed institution or program froma list of those approved by the
departnent for tuition, books, fees, supplies, equipnent, and tools,
w t hout departnent or self-insurer oversight. The departnent shal
issue an order as provided in RCW 51.52.050 confirmng the option 2
el ection, setting a paynent schedule, and term nating tenporary total
disability benefits. The departnent shall thereafter close the claim

(i) If within five years fromthe date the option 2 order becones
final, the worker is subsequently injured or suffers an occupationa
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di sease or reopens the claim as provided in RCW 51.32.160, and
vocational rehabilitation is found both necessary and likely to enable
the injured worker to becone enpl oyabl e at gainful enploynment under RCW
51.32.095(1), the duration of any vocational plan under subsection
(3)(e) of this section shall not exceed ei ghteen nonths.

(1i) If the avail able vocational costs are utilized by the worker,
any subsequent assessnent of whether vocational rehabilitation is both
necessary and likely to enable the injured worker to becone enpl oyabl e
at gai nf ul enpl oynent under RCW 51.32.095(1) shal | i ncl ude
consideration of the transferable skills obtained.

(tit) If the available vocational costs are utilized by the worker
and the claimis thereafter reopened as provided in RCW51. 32. 160, the
cost available for any vocational planis limted to that in subsection
(3)(d) of this section |less that previously expended.

(tv) Option 2 may only be el ected once per worker.

(c) The director, in his or her sole discretion, may provide the
wor ker vocational assistance not to exceed that in subsection (3) of
this section, without regard to the worker's prior option selection or
benefits expended, where vocational assistance would prevent pernmanent
total disability under RCW51. 32. 060.

(5 (a) As wused in this section, "vocational plan interruption”
means an occurrence which disrupts the plan to the extent the

enpl oyability goal 1is no |I|onger attainable. "Vocational plan
interruption"” does not include institutionally scheduled breaks in
educat i onal pr ogr ans, occasi onal absence due to illness, or
nodi fications to the plan which will allow it to be conpleted within

the cost and tine provisions of subsection (3)(d) and (e) of this
section.

(b) When a vocational plan interruption is beyond the control of
the worker, the departnment or self-insurer shall reconmmence plan
devel opnent. If necessary to conplete vocational services, the cost
and duration of the plan may include credit for that expended prior to
the interruption. A vocational plan interruption is considered outside
the control of the worker when it is due to the closure of the
accredited institution, when it is due to a death in the worker's
i medi ate fam |y, or when docunented changes in the worker's accepted
medi cal conditions prevent further participation in the vocational
pl an.
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(c) Wien a vocational plan interruption is the result of the
worker's actions, the worker's entitlement to benefits shall be
suspended in accordance with RCW 51.32.110. | f plan devel opnent or
i npl enentation is recommenced, the cost and duration of the plan shal
not include credit for that expended prior to the interruption. A
vocational plan interruption is considered a result of the worker's
actions when it is due to the failure to neet attendance expectations
set by the training or educational institution, failure to achieve
passing grades or acceptable perfornmance review, unaccepted or
postinjury conditions that prevent further participation in the
vocational plan, or the worker's failure to abide by the accountability
agreenent per subsection (3)(a) of this section.

NEW SECTION. Sec. 3. A new section is added to chapter 51.32 RCW
to read as foll ows:

(1) Costs paid for wvocational services and plans shall be
chargeable to the enployer's cost experience or shall be paid by the
self-insurer, as the case may be. For vocational plans inplenented on
or after January 1, 2008, the costs may be paid fromthe nedical aid
fund at the sole discretion of the director under the follow ng
ci rcunst ances:

(a) The worker previously participated in a vocational plan or
sel ected a worker option as described in section 2(4) of this act;

(b) The worker's prior vocational plan or selected option was based
on an approved plan or option on or after January 1, 2008;

(c) For state fund enployers, the date of injury or disease
mani festation of the subsequent claimis within the period of tine used
to calculate their experience factor

(d) The subsequent claimis for an injury or occupational disease
that resulted from enploynment and work-related activities beyond the
wor ker' s docunented restrictions.

(2) The vocational plan costs payable from the nedical aid fund
shal |l include the costs of tenporary total disability benefits, except
those payable from the supplenental pension fund, from the date the
vocational plan is inplenmented to the date the worker conpletes the
pl an or ceases participation. The vocational costs paid from the
medi cal aid fund shall not be charged to the state fund enpl oyer's cost
experience. The self-insured enployer whose worker participated in a
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pl an as described in subsection (1) (a) through (d) of this section may
request that the director exercise his or her discretion to reinburse
the enployer fromthe nmedical aid fund for the vocational plan costs
and tenporary total disability conpensation paid.

(3) For the duration of the vocational pilot program all expenses
to the nedical aid fund resulting from the director's discretionary
decisions as provided in subsection (1) of this section shall be
separately docunented as a nedical aid fund expenditure and reported to
the vocational rehabilitation subcommttee and the legislature
annual | y. This report shall include the nunber of clains for which
relief to the enployer was provided, the average cost per claim and
whet her the enployers were state fund or self-insured. The vocati onal

rehabilitation subconm ttee shal | r ecommend assessnents to
self-insurers as the subcommittee deens appropri ate. The
subcomm ttee's recommendati ons shall include how any assessnents shoul d

be determ ned and shall take into consideration the nunber and costs of
rei nbursenents to self-insurers.

NEW SECTION. Sec. 4. The departnment of |abor and industries shal
adopt rules necessary to inplenent this act.

NEW SECTION. Sec. 5. This act takes effect January 1, 2008.

NEW SECTION. Sec. 6. This act expires June 30, 2013.

~-- END ---
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